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ROBI NSQN, Chi ef Judge
| . | NTRCDUCTI ON

Plaintiff Janes E. Morrow filed this action agai nst
def endant Kenneth S. Apfel, the Conm ssioner of Social Security
(“Comm ssioner”) on Novenmber 2, 1999. (D.I. 1) Plaintiff seeks
judicial review pursuant to 42 U S.C. 8 405(g) of a decision by
t he Comm ssioner denying his claimfor disability insurance
benefits under Title Il of the Social Security Act, 42 U S.C. 8§
401-433. Currently before the court are the parties’ cross-
notions for sunmary judgnent.! (D.l. 7, 9) For the reasons that
follow, the court shall grant plaintiff’s notion and deny
defendant’s noti on.
1. PROCEDURAL HI STORY

On May 9, 1997, plaintiff filed a claimfor disability
benefits due to fibronyal gia, hypertension, irritable bowel
syndrone and depression, alleging an onset date of March 1, 1997.
(D.I. 4 at 17) The claimwas rejected initially on July 14,
1997, and agai n upon reconsideration on August 14, 1997. (ld.)
On March 27, 1998, an administrative |aw judge (“ALJ”) held a
hearing at which plaintiff, represented by counsel, and a
vocational expert testified. (l1d.) Medical evidence was

submtted to supplenent testinony given at the hearing.

Plaintiff waived his right to file a response brief. (D.I
11)



On Septenber 23, 1998, the ALJ issued a decision denying

plaintiff benefits. (D.1. 4 at 14) |In considering the entire

record, the ALJ found the foll ow ng:

1. The dainmant nmet the disability insured
status requirenents of the [Social Security]
Act on March 1, 1997, the date the cl ai nant
stated he becane unable to work, and
continues to neet themthrough Decenber 31
2001.

2. The cl ai mant has not engaged in
substantial gainful activity since March 1
1997.

3. The nedi cal evidence establishes that
the cl ai mant has severe fibronyal gi a,
irritable bowel syndrone, hypertension, and
depression, but that he does not have an

i npai rment or conbi nation of inpairments
listed in, or nedically equal to, one listed
in Appendi x 1, Subpart P, Regul ations No. 4.

4. | do not find the claimant’s testinony
and al l egations credible regarding the
severity of his inpairnents, pain, and
synptons, and their effect on his functional
abilities.?

credi

2The ALJ el aborated on the basis for his determ nation of
bility:

| do not find the claimant’s testinony and
al l egations credible regarding the severity of his
inmpairments and pain and their effect on his functional
abilities. The nmedical evidence establishes the
exi stence of inpairnents which nmay produce sone of the
pain and synptons the claimant has all eged. However,
M. Mrrowis able to care for his own personal needs
and performa variety of daily activities including
housewor k, yard work, and shopping. The claimant is
able to drive an autonobile and attend church
activities. These activities evidence an ability to
performat |east sedentary exertional tasks.

Addi tionally, the nedical evidence does not
reflect any objective clinical findings or signs other
than multiple trigger points. Laboratory testing has

2



5. The cl ai mant has the residual functional
capacity to performthe physical exertion and
nonexertional requirenments of work except for
l[ifting and carrying nore than 10 pounds of
wei ght; standing or wal king for nore than
[imted periods; performng work requiring
nore than sinple, routine, one-to-two step,

j ob tasks; and perform ng work requiring
sust ai ned concentration and attention (20

C. F.R 8§ 404.1545).

6. The claimant is unable to performhis
past relevant work as a cosnetol ogi st.

7. The claimant’ s residual functional
capacity for the full range of sedentary work
is reduced by restrictions to jobs involving
sinple, routine, one-to-two step, job tasks
and j obs not requiring sustained
concentration and attention.

8. The claimant is 44 years old, which is
defined as a younger individual (20 CF. R §
404. 1563) .

9. The cl ai mant has a hi gh school education
(20 C.F.R § 404.1564).

10. The cl ai mant does not have any acquired
work skills which are transferable to the
skilled or sem skilled work functi ons of
other work (20 C.F. R 8§ 404. 1568).

been normal. MRl scans and EMG testing have been
normal . A nmuscle biopsy was also nornmal. The cl ai mant
does not have any neurol ogi cal conditions, and
neur ol ogi cal exam nations throughout the record have
been normal. The claimant has a normal gait and
station and normal (5/5) nuscle strength in al
extremties.

Functional assessments fromtreating physicians
have indicated that the claimant is able to perform at
least limted standing or walking and lift from10 to
20 pounds of weight. These functional abilities are
consistent wth the performance of sedentary work.

(D.1. 4 at 23-24)



11. Based on an exertional capacity for
sedentary work, and the claimant’s age,
education, and work experience, section

404. 1569 and Rul e 201. 28, Table No. 1,
Appendi x 2, Subpart P, Regul ations No. 4,
woul d direct a conclusion of “not disabled.”

12. Although the claimnt’s additional
nonexertional limtations do not allow himto
performthe full range of sedentary work,
using the above-cited rule as a framework for
deci sion meking, there are a significant
nunber of jobs in the national econony which
he could perform Exanples of such jobs are:
office clerk, cashier, and assenbler. These
j obs exist in significant nunbers in the
regi onal and national econom es.
13. The clai mant was not under a
“disability,” as defined in the Soci al
Security Act, at any tine through the date of
this decision (20 C.F. R § 404.1520(f)).
(D.1. 4 at 26-27)

On Septenber 28, 1999, the Appeals Council denied
plaintiff’s request for review, stating that the ALJ' s deci sion
“stands as the final decision of the Comm ssioner of Soci al
Security in [plaintiff’'s] case.” (D.I. 4 at 6-7) Plaintiff now
seeks review of this final decision before this court pursuant to
42 U.S.C. § 405(09).

I11. FACTS EVI NCED AT THE ADM NI STRATI VE LAW HEARI NG

Plaintiff was born on August 7, 1954. (D.I. 4 at 95) He is
married with an eight-year-old son. (D.I. 4 at 42) Plaintiff
conpl eted hi gh school and about one year of hair styling school,
and owned his own hair styling salon for over fifteen years.

(D.1. 4 at 41)



Plaintiff testified that he was di agnosed with fibronyal gi a
over twenty years before, and only stopped working once the pain
becanme too nmuch for himto bear. (D. 1. 4 at 42) Plaintiff has
not engaged in any substantial gainful activity since March 1
1997. (D.1. 4 at 18)

Plaintiff testified that his entire body is pressure
sensitive, wth trigger points in his feet, chest, and buttocks.
(D.1. 4 at 44) He cannot grip or squeeze objects, and he cannot
performany repetitive novenent, although he can pour a gallon of
mlk. (Dl. 4 at 43, 51) He also suffers fromnuscle pain which
restricts his nmobility. (D. 1. 4 at 43)

Plaintiff testified that he only has a few “good hours” in
the day, usually in the norning, and after 11 AMit is
“downhill.” (D.1. 4 at 43) He rests about fifteen tines a day
for between 10 and 45 mnutes each tinme. (D.1. 4 at 48) He can
wal k only 10 m nutes before he needs to stop, and can sit or
stand for 10-15 mnutes at a stretch. (D. 1. 4 at 49, 50)
Plaintiff prepares his own neals, cleans the dishes, dresses
hi msel f, and does |ight housework and gardeni ng, although
stopping frequently during these activities because of pain.
(D.I. 4 at 45) Plaintiff drives about twenty or thirty mles per
nmont h, doing Iight grocery shopping, and taking his son to the
pool. (D.I. 4 at 46, 47) He also plays shuffleboard at his

church once a week for half an hour. (D.I. 4 at 54)



Plaintiff further testified that he sees a primary care
physi ci an every three to four nonths, but is not seeing a
psychol ogi st or psychiatrist for depression. (D.I. 4 at 52, 55)
Plaintiff does not undergo regul ar physical therapy. He clained
he does “basic general stretching,” although he was in water
therapy for three nonths but stopped because of pain. (D.I. 4 at
47, 51) The pain also affects his concentration when readi ng and
doi ng puzzles. (D.I. 4 at 56)

Plaintiff testified that he was taking Trazodone, Panax,
Denerol, Pepsin, Zestril and Lipitor. (D.I. 4 at 55) He also
clainmed that he suffers from constipation and ot her bowel
probl ens fromthe nedications and spends over an hour in the
bat hroom each day as a result. (D. 1. 4 at 52)
| V. VOCATI ONAL EVI DENCE

At the hearing, the ALJ called Agnes K @&llen (“Gllen”) as
an i ndependent vocational expert. Gallen concluded that
plaintiff's skills as a hairdresser are not transferable, but his
skills used to manage hi s business, such as keeping records and
scheduling, are transferable to other jobs. (D.I. 4 at 59) The
ALJ then asked Gallen the foll ow ng question:

A younger individual, high school education plus hair

dressing school, work history as described w t hout

regard to any testinony, sedentary [residual functional

capacity]. Because of the fatigue factor, pain factor

one, two step sinple routine operations involving

little decision making. Not requiring sustained

concentration and attention. By that |I nean it would
allow for mnor |apses of concentration but attention



and concentration could be readily sumobned as needed

for the requisite mnute or so to conplete the activity

or task. Wth those limtations what, if any, jobs

exi st?
(D.I. 4 at 60) Gallen answered that plaintiff could perform an
entry-level job involving sedentary exertion, such as a general
office clerical position. (ld.) She estimated that there are
882 such positions in Delaware, and 310,426 in the national
econony. (D.1. 4 at 61) Gallen also recomended a cashiering
position, of which there are 1,567 sedentary positions in
Del aware, and 576, 311 nationally. (ld.) Gallen was al so asked
about sinple assenbly positions, and testified that according to
the residual functional capacity report by Dr. Heldt, plaintiff
could not performthose jobs because he is |imted to two hours
of sitting, and two hours of standing and wal king in the day.
(Id.) However, according to Dr. Fink’s report, plaintiff could
performthe above jobs, since he could sit for six hours, and
stand and wal k for two hours with getting up to wal k around every
15 mnutes. (D.1. 4 at 62) Nevertheless, Gllen concluded that
since an enployer’s tol erance for absenteei smwould be only once
a nonth, an enployer would not keep plaintiff on for |ong since
according to the physicians’ reports, he would be absent from
wor k about four tinmes per nonth. (1d.)

The ALJ then presented the follow ng hypothetical to Gall en:

Assune [plaintiff’s] testinony [is] credible regarding

[imtations and capabilities. This connection, this

was a self-enployed hair dresser until March 1997, he

was working with his own schedul ed breaks prior to that
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time. He says he cannot work even other jobs at this
point in time because of frequent rest periods and the
inability to performrepetitive type work.

Specifically during a 16 hour period of tinme he has to
rest approximately 15 tinmes, |asting anywhere from 10
to 45 mnutes. During this 10 to 45 m nutes he can
engage in overseeing the neal being cooked, assisting
his son at honework. | also have pain |levels
fluctuating fromsix to eight four or five days a week.
That woul d be in the high noderate to | ow severe range.
At times this can go to nine or ten. | asked hi mabout
a booth cashiering type work. He indicated that he had
t hese pressure points and body pressures that are very
sensitive that affects his ability to grip and grasp
and squeeze. Sitting is 10 mnutes, standing is 10 to
15 mnutes, walking is 10 mnutes at a tinme before
alternating to another position. |[If one were to assune
those elenents of the claimant’s testinony [are]
credi bl e, what inpact does that have on his ability to
do those jobs?

(D.1. 4 at 62-63) Gallen concluded that plaintiff would not be
able to do those jobs in a conpetitive |abor market because his
pain woul d cause himto take frequent breaks and be absent from
work. The pain would also affect his concentration and ability
to grasp objects as required in a cashiering position. (D.I. 4
at 63)
V. VEDI CAL EVI DENCE

Neurol ogist Dr. Alan J. Fink has been treating plaintiff
since 1982, when plaintiff was first diagnosed with fibronyal gic
syndronme. (D.I. 4 at 119, 213) In an April 29, 1996 progress
note by Dr. Fink, plaintiff conplained of increased nuscle
aching. Dr. Fink confirmed a diagnosis of fibronyalgia and
referred plaintiff to another neurologist for a nmuscle biopsy to

test for an associated nuscle condition. (D.I. 4 at 221, 265)



On May 30, 1996, plaintiff was eval uated by neurol ogi st Dr.
Donald L. Schotland. Plaintiff conplained of a history of nuscle
pai n, occasional forgetful ness, rare hazy vision, decreased
hearing in the right ear, occasional right tinnitus, sone
subj ective dizziness, and intermttent urinary urgency w thout
burning. (D.1. 4 at 218) Dr. Schotland confirnmed a di agnosis of
fibromyal gia, even though | aboratory testing, EMG exam nati ons,
and MRl scans of plaintiff’s cervical spine and brain were
normal . (lLd.) Plaintiff had only m|d degenerative changes on
an MRl of the thoracic spine. (D I. 4 at 219) Plaintiff’s
physi cal exam nation was within normal limts, his gait and
strength were normal, and his sensory exam nati on was nornal .
(Id.) Plaintiff had a normal range of notion in his back with
negative straight leg raising testing. (ld.) Plaintiff’s nmuscle
bi opsy studies were normal. (D.lI. 4 at 217)

On July 16, 1996, Dr. Fink noted that plaintiff had
conti nued conpl aints of aching and pain throughout his body.

(D.I. 4 at 223) Al though plaintiff's tests were normal, Dr. Fink
not ed:

| do not feel the patient can carry out a full tine

j ob, such as he is doing as a self-enployed hair

stylist. | believe the demands and rigors of working

inthis type of position will be too great with the
degree of nuscle aching that the patient conpl ains of.

(1d.)
On Novenber 18, 1996, plaintiff had a hearing eval uation

performed at Christiana Hospital. The results were nornal,
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except for difficulties hearing high frequency sounds in his
right ear. (1d.)

On Decenber 23, 1996, Dr. Schotland indicated that plaintiff
did not have evidence of a netabolic nuscle disease and
recomended synptomatic treatnment. (D.1. 4 at 235, 285)
However, a note fromDr. Fink dated March 17, 1997 |isted
di agnoses of fibronyal gia and chronic fatigue syndrone. (D. 1. 4
at 238) Dr. Fink wote that plaintiff was currently
neurol ogically stable and no further diagnostic studies were
recommended. (1d.) Plaintiff’s medications included Desyrel,
Pepcid, Utra, Prinivil, Lobed, and Panax. C ai mant conpl ai ned
of nmuscle aching in many different areas in the upper and | ower
body and ot her various conplaints including fatigue, difficulty
swal | ow ng, bl adder pain and “fuzzy thinking.” (ld.)

Plaintiff also received treatnment frominternist Dr. Cynthia
A Heldt in 1996 and 1997, and conpl ained of simlar synptons
during this period. (D. 1. 4 at 241-246) 1In a Septenber 15, 1997
treatnent note, Dr. Heldt indicated that plaintiff was able to
exercise regularly during the day.® (D. 1. 4 at 298)

Rheumat ol ogi st Dr. James Newran exam ned plaintiff on June

2, 1997, and confirnmed an earlier diagnoses of fibronyalgia.?

3On May 15, 1997, plaintiff’s physical therapist noted that
plaintiff exhibited cervical spine pain and notion restriction.
(D.I. 4 at 307)

“Dr. Newman initially evaluated plaintiff in April 1994, and
again on February 19, 1996. (D.lI. 4 at 247)

10



(D.I. 4 at 247) Dr. Newran's physical exam nation of plaintiff
showed “typical tender points,” and a neurol ogi cal exam and EMG
nerve conduction study were normal. (ld.) Plaintiff conplained
of pain, fatigue, |lack of endurance, nunbness, and swelling. He
al so had difficulty getting in and out of bed and periodically
used a cane. (ld.)

On March 5, 1998, Dr. Newran conpleted a fibronyal gia
residual functional capacity questionnaire, in which he
determ ned plaintiff’s prognosis to be “fair.” (D. 1. 4 at 308)
Plaintiff had synptons of nultiple tender points, nonrestorative
sl eep, chronic fatigue, norning stiffness, nuscle weakness,
subj ective swelling, irritable bowel syndrone, frequent
headaches, tenporomandi bul ar joint dysfunction, nunbness and
tingling. (ld.) Dr. Newran also stated that certain enotional
factors contribute to the severity of plaintiff’s condition.
(1d.)

On March 5, 1998, Dr. Heldt also conpleted a fibronyal gia
guestionnaire, in which she concluded a di agnosis of
fibromyal gia, hypertension, irritable bowel syndrone, and
subj ective hearing loss. (D.1. 4 at 315) Laboratory testing,
MRl scans, EMG study, and nuscle biopsy testing were nornal.
(Id.) Plaintiff exhibited synptons of nmultiple tender points,
nonrestorative sleep, chronic fatigue, norning stiffness, nuscle

weakness, subjective swelling, irritable bowel syndrone, frequent
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headaches, nunbness and tingling, and chronic fatigue syndrone.
(1d.)

On March 5, 1998, Dr. Fink conpleted a physical residual
functional capacity questionnaire. (D. 1. 4 at 316) Dr. Fink
concl uded a diagnosis of fibronyalgia. Plaintiff exhibited no
side effects from nedi cations, although plaintiff experienced
depression secondary to pain, and that experience of pain was
often severe enough to interfere wwth plaintiff’'s attention and
concentration. (D.I. 4 at 317) Dr. Fink reported that plaintiff
was able to stand or wal k for about two hours in an eight-hour
wor kday, and sit for at |east six hours in an eight-hour workday.
(Id.) Plaintiff can continuously sit or stand for 45 m nutes at
atinme, and plaintiff would need to take unschedul ed breaks
during a workday. (ld.) Dr. Fink noted that plaintiff nust walk
every 15 mnutes for 5 mnutes. Plaintiff was al so capabl e of
lifting up to 20 pounds of weight, and had no significant
[imtations regarding repetitive reaching, handling, or
fingering, although plaintiff could not stoop or crouch. (D.1. 4
at 318) Dr. Fink wote the plaintiff’s treatnents or inpairnments
woul d result in absences fromwork of nore than four tinmes a
nmont h, al though he placed a question mark after that statenent.
(D.1. 4 at 319)

On March 24, 1998, Dr. Heldt conpleted a physical residual
functional capacity questionnaire, and noted synptons of pain,
subj ective swelling, and shooting pain. (D. 1. 4 at 320) Dr.

12



Hel dt’s only objective findings were nultiple tender points.
(Id.) Plaintiff had depression and anxiety resulting from
fi bronyal gi a, and experienced pain often severe enough to
interfere with attention and concentration. (D.1. 4 at 321) Dr.
Hel dt concl uded that plaintiff was capable of |ow stress jobs,
and could work at hone cutting hair if he could schedule it.
(Id.) Dr. Heldt determned that plaintiff could sit for about
two hours, and stand or wal k for about two hours in an eight-hour
wor kday. (1d.) Plaintiff can sit or stand for only 45 m nutes
at atime, and could lift and carry about ten pounds of weight.
(Id.) Plaintiff could performvirtually no stooping or
crouching, and was also limted in repetitive reaching, handling
or fingering. (D.1. 4 at 321-22) Dr. Heldt concluded that
plaintiff’'s absences fromwork would be nore than four per nonth.
(D.1. 4 at 323)

A consul tative psychol ogi cal eval uati on was conducted in My
1998 by Frederick Kurz, Ph.D. (D.1. 4 at 324-325) A nental
status exam nation indicated plaintiff was oriented, and he
denonstrat ed adequate attention, concentration, nenory and
registration. (D.I. 4 at 326) Although Dr. Kurz noted that
plaintiff’s nmbod was depressed, his affect appeared to be within
normal limts. (ld.) Plaintiff conplained that he was in
constant pain throughout the evaluation, and often noaned during
the testing. (ld.) During cognitive testing, plaintiff
constantly fidgeted, noved, squeezed his hands, and shook his

13



arms. (ld.) Dr. Kurz concluded that plaintiff was functioning
wi thin the average ranges of cognitive functioning, and
denonstrated noderate | evels of depression. (D.I. 4 at 325) Dr.
Kurz al so noted that while pain seened to be evident it nmay be “a
bit exaggerated” on his responses to the MWI testing. (D.1. 4
at 326)

Dr. Kurz also conpleted a nental functional assessnent.
Plaintiff’s abilities to make occupational adjustnents,
performance adjustnents, and personal -soci al adjustnents
necessary to performwork were all rated “unlimted/very good”
with the exception of dealing with work stresses which was rated
as “good.” (D.l1. 4 at 328) Dr. Kurz concluded that plaintiff
suffered from“mld to noderate vocational inpairnents due to
chronic pain and depression.” (D.I. 4 at 327)

VI. STANDARD OF REVI EW

“The findings of the Conm ssioner of Social Security as to
any fact, if supported by substantial evidence, [are]
conclusive,” and the court will set aside the Conm ssioner’s
denial of plaintiff’s claimonly if it is “unsupported by
substantial evidence.” 42 U S.C. 8§ 405(g); 5 U S.C. § 706(2)(E)

(1999); see Menswear Med. Cr. v. Heckler, 806 F.2d 1185, 1190

(3d Cir. 1986). As the Suprene Court has held,

“substantial evidence is nore than a nere

scintilla. It nmeans such rel evant evidence
as a reasonable m nd m ght accept as adequate
to support a conclusion.” Accordingly, it

14



“must do nore than create a suspicion of the
exi stence of the fact to be established.

It must be enough to justify, if the trial
were to a jury, a refusal to direct a verdict
when t he concl usi on sought to be drawn from
it is one of fact for the jury.”

Uni versal Canera Corp. v. NLRB, 340 U. S. 474, 477 (1951) (quoting

NLRB v. Col unbi an Enaneling & Stanping Co., 306 U. S. 292, 300

(1939)).

The Supreme Court also has enbraced this standard as the
appropriate standard for determning the availability of summary
j udgnent pursuant to Fed. R Cv. P. 56:

The inquiry perfornmed is the threshold
inquiry of determ ning whether there is the
need for a trial —whether, in other words,
there are any genui ne factual issues that
properly can be resolved only by a finder of
fact because they may reasonably be resol ved
in favor of either party.

Petitioners suggest, and we agree, that
this standard mrrors the standard for a
directed verdict under Federal Rule of G vil
Procedure 50(a), which is that the trial
judge nust direct a verdict if, under the
governing | aw, there can be but one
reasonabl e conclusion as to the verdict. |If
reasonable mnds could differ as to the
i nport of the evidence, however, a verdict
shoul d not be directed.

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 250-51 (1986)

(internal citations omtted). Thus, in the context of judicial
revi ew under 8§ 405(gq),

“[a] single piece of evidence wll not
satisfy the substantiality test if the

[ Conm ssioner] ignores, or fails to resol ve,
a conflict created by countervailing
evidence. Nor is evidence substantial if it

15



i s overwhel med by ot her evidence —
particularly certain types of evidence (e.g.,
that offered by treating physicians) —or if
it really constitutes not evidence but nere
concl usion.”

Brewster v. Heckler, 786 F.2d 581, 584 (3d G r. 1986) (quoting

Kent v. Schweiker, 710 F.2d 110, 114 (3d Cr. 1983)). \Were, for

exanpl e, the countervailing evidence consists primarily of the
claimant’ s subj ective conplaints of disabling pain, the
Comm ssi oner “nust consider the subjective pain and specify his
reasons for rejecting these clainms and support his concl usion

with nedical evidence in the record.” Mattel v. Bowen, 926 F.2d

240, 245 (3d Cr. 1990).
VI 1. D SCUSSI ON

A Standards for Determ ning Disability

Congress enacted the Suppl enental Security Income Programin
1972 “to assist ‘individuals who have attai ned age 65 or are
blind or disabled by setting a guaranteed m ni mum i ncone | evel

for such persons.” Sullivan v. Zebley, 493 U S 521, 524 (1990)

(quoting 42 U S.C. § 1381). Disability is defined in §
1382c(a)(3) as foll ows:

(A) Except as provided in subparagraph (O
an individual shall be considered to be

di sabl ed for purposes of this subchapter if
he is unable to engage in any substanti al
gainful activity by reason of any nedically
det erm nabl e physical or nental inpairnment
whi ch can be expected to result in death or
whi ch has | asted or can be expected to | ast
for a continuous period of not |ess than

t wel ve nont hs.
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(B) For purposes of subparagraph (A), an

i ndi vi dual shall be determ ned to be under a
disability only if his physical or nental

i npai rment or inpairnments are of such
severity that he is not only unable to do his
previ ous work but cannot, considering his
age, education, and work experience, engage
in any other kind of substantial gainful work
whi ch exists in the national econony.

(D) For purposes of this paragraph, a

physi cal or nental inpairnent is an

i npai rnment that results from anatom cal
physi ol ogi cal, or psychol ogi cal abnormalities
whi ch are denonstrable by nedically
acceptable clinical and | aboratory diagnostic
t echni ques.

42 U.S.C. 8§ 1382c(a)(3). Governing regulations set forth a five-
step test for determ ning whether a claimant falls within this
definition:

The first two steps involve threshold

determ nations that the claimnt is not
presently working and has an i npairnment which
is of the required duration and which
significantly limts his ability to work.

See 20 C.F.R 88 416.920(a)-(c) (1989). 1In
the third step, the nedical evidence of the
claimant’s inpairnment is conpared to a |ist
of inpairnments presuned severe enough to
precl ude any gainful work. See 20 CF.R pt.
404, subst. P, App. 1 (pt. A (1989). |If the
claimant’ s inpairnment matches or is “equal”
to one of the listed inpairnents, he
qualifies for benefits w thout further
inquiry. [20 CF.R] 8 416.920(d). If the
cl ai mant cannot qualify under the |istings,
the anal ysis proceeds to the fourth and fifth
steps. At these steps, the inquiry is

whet her the claimant can do his own past work
or any other work that exists in the national
econony, in view of his age, education, and
wor k experience. |f the claimnt cannot do

17



his past work or other work, he qualifies for
benefits. [20 C.F.R] 88 416.920(e) and (f).

Sullivan, 493 U. S. at 525.

The determ nati on whet her a claimant can perform ot her work
may be based on the adm nistrative rul emaking tables provided in
the Departnent of Health and Human Services Regul ations (“the

grids”). See Jesurumyv. Sec'y of Health & Human Servs., 48 F. 3d

114, 117 (3d Cir. 1995) (citing Heckler v. Canpbell, 461 U S

458, 468-70 (1983)). The grids require the ALJ to take into
consideration the claimant’s age, educational |evel, previous
wor k experience, and residual functional capacity. See 20 C F. R
8404, subst. P, app. 2 (1999). |If the clainmant suffers from
significant non-exertional limtations, such as pain or

psychol ogical difficulties,® the ALJ nust determ ne, based on the

The regulations list the foll owi ng exanpl es of non-
exertional limtations:

(1) You have difficulty functioning
because you are nervous, anxious, or
depressed,;

(11) You have difficulty maintaining
attention or concentrating;

(1i1) You have difficulty understanding
or renmenbering detailed instructions;

(i1v) You have difficulty in seeing or
heari ng;

(v) You have difficulty tolerating sone
physi cal feature(s) of certain work settings,
e.g., you cannot tolerate dust or funes; or

(vi) You have difficulty performng the
mani pul ati ve or postural functions of sone
wor k such as reachi ng, handling, stooping,
clinbing, crawing, or crouching.

20 CF. R § 404. 1569a(c).
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evidence in the record, whether these non-exertional [imtations
further limt the claimant’s ability to work. See 20 CF. R 8§
404. 1569a(c)-(d). If they do not, the grids may still be used.

| f, however, the claimant’s non-exertional limtations are
substantial, the ALJ nust use the grids as a “framework” only.
See 20 CF.R 8 404, subst. P, app. 2, 8 200(d)-(e). 1In such a
case, or if a claimant’s condition does not match the definition
provided in the grids, determ nation of whether the claimnt can
work is ordinarily made with the assistance of a vocati onal

specialist. See Santise v. Schweiker, 676 F.2d 925, 935 (3d G

1982); see also Gauthney v. Shalala, 890 F. Supp. 401, 409 (E.D

Pa. 1995) (holding that vocational expert is necessary when
plaintiff’s non-exertional inpairnments nust be eval uated).

B. Application of the Five-Step Test

In the present case, the first four steps of the five-part
test to determ ne whether a person is disabled are not at issue:
(1) plaintiff is not working; (2) plaintiff’s inpairnment has
| asted nore than twelve nonths; (3) plaintiff does not have an
i npai rment equal to or neeting one listed in the regul ations; and
(4) plaintiff is unable to performhis past relevant work. The
issue in this case concerns the fifth step: whether or not
plaintiff can performother work existing in the national

econony. See Mason v. Shalala, 994 F.2d 1058, 1064 (3d G

1993) .
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In the context of this five-step test, plaintiff had the
burden of denonstrating that he was unable to engage in his past
rel evant work. See 42 U.S.C. 88 416(1), 423(d)(1)(A); Mson, 994
F.2d at 1064. Since the ALJ determned that plaintiff satisfied
that requirenment, the burden shifted to the Comm ssioner to show
that plaintiff can performother work existing in the national
econony. See Mason, 994 F.2d at 1064. In naking this
determ nation, the ALJ referred to the grids, specifically
Vocati onal Rule 201.28, which states that a clai mant aged 18-44,
with at | east a high school education, non-transferable skills
and the residual functional capacity for sedentary work, is not
di sabl ed.® The ALJ acknow edged that plaintiff’s additional non-
exertional limtations reduced the range of sedentary work that
he could performto jobs involving sinple, routine, one-to-two
step tasks that do not require sustained concentration and
attention. Relying on testinony by a vocational expert and
dismssing plaintiff’s conplaints of pain as not credible, the
ALJ concluded that there were such positions in the regional
econony suitable for plaintiff, including office clerk, cashier
and assenbler. (D.I. 4 at 27) Because the court finds that the

ALJ did not give adequate consideration to plaintiff’s subjective

6Since plaintiff was 44 years old at the tinme of the ALJ
hearing, the court notes that Vocational Rule 201.28 dictates
that individuals aged 45-49 with simlar characteristics are also
not di sabl ed.
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conplaints of pain, the court shall grant summary judgnment in
favor of plaintiff.

C. The ALJ Did Not Adequately Consider Plaintiff’s
Conpl ai nts of Pain

Al | egations of pain and other subjective synptons nust be
consi stent wth objective nedical evidence, such as nedical signs
and | aboratory findings. See 20 CF.R 8§ 404.1529. Once an ALJ
concl udes that a nedical inpairment that could reasonably cause
the alleged synptons exists, he nust evaluate the intensity and
persi stence of the pain or synptom and the extent to which it
affects the individual’s ability to work. This obviously
requires the ALJ to determne the extent to which a claimant is
accurately stating the degree of pain or the extent to which he
or she is disabled by it. See id.

In Ferquson v. Schweiker, 765 F.2d 31, 37 (3d Gr. 1985),

the Third Crcuit reiterated its standard regardi ng subjective
conplaints of pain: (1) subjective conplaints of pain should be
seriously considered, even where not fully confirmed by objective

medi cal evidence, see Smth v. Califano, 637 F.2d 968, 972 (3d

Cr. 1981); Bittel v. Richardson, 441 F.2d 1193, 1195 (3d G r

1971); (2) subjective pain “may support a claimfor disability
benefits,” Bittel, 441 F.2d at 1195, and “may be disabling,”
Smth, 637 F.2d at 972; (3) when such conplaints are supported by

medi cal evidence, they should be given great weight, see Taybron

v. Harris, 667 F.2d 412, 415 n.6 (3d Gr. 1981); Simmobnds V.
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Heckler, 807 F.2d 54, 58 (3d G r. 1986); Dobrowol sky v. Califano,

606 F.2d at 409; and (4) where a clainmant’s testinony as to pain
i s reasonably supported by nedi cal evidence, the ALJ may not
di scount claimant’s pain without contrary medi cal evidence. See

Green v. Schweiker, 749 F.2d 1066, 1070 (3d Gr. 1984); Smth,

637 F.2d at 972.

In this case, the ALJ concluded that plaintiff had a
di scerni bl e nedical condition that could reasonably cause him
pain. However, the ALJ determined that plaintiff’s testinony
about the extent of his pain was exaggerated, and that plaintiff
could performlimted sedentary work despite his conplaints of
i ncapacitating pain. That ruling is not clearly supported by
substanti al evidence in the record.

Al though plaintiff’s | aboratory test results were generally
normal, plaintiff’'s treating physicians docunented a | ong history
of fibronyalgia that caused plaintiff nuscular pain. Dr. Heldt
and Dr. Fink agreed that plaintiff had limted ability to stand
wal k and sit for long periods of tine, resulting in frequent
breaks during the workday. They concurred that plaintiff could
not |ift heavy objects, nor could he stoop or crouch. Dr. Heldt
further concluded that plaintiff could not performrepetitive
reachi ng, handling or fingering. Both physicians agreed that
plaintiff experienced pain severe enough to interfere with his
attention and concentration, and that plaintiff’s inpairnments
and/or treatnents would result in at |east four absences from
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wor k per nonth, although Dr. Fink indicated that he was not sure
of this. Furthernore, the consultative psychol ogi cal exam nation
performed by Dr. Kurz does not contradict plaintiff’s pain as
docunented by plaintiff’s treating physicians, although Dr. Kurz
clained that plaintiff nmay have exaggerated his responses.’ The
ALJ did not point to any contrary nedi cal evidence to support his
conclusion that plaintiff’s pain is not as severe as plaintiff
alleged. In fact, it appears that the ALJ based his

determ nation on the extent of plaintiff's daily activities,

which plaintiff clained he perforns with difficulty.® Wthout

'Plaintiff also argues that the ALJ did not follow the
“treating physician doctrine.” The ALJ should give greater
weight to the records of Dr. Heldt and Dr. Fink over the one-tine
evaluation by Dr. Kurz. See Plumer v. Apfel, 186 F.3d 422, 429
(3d Gr. 1999) (holding that treating physicians’ reports should
be accorded great weight, especially when their opinions are
based on a continuing observation of patient’s condition over
prol onged period of tine). However, the court declines to rule
on whether the ALJ gave greater deference to the reports of
plaintiff's treating physicians over that of Dr. Kurz, since it
appears that the ALJ s decision was solely based on his
assessnment of plaintiff’s credibility.

8n Smith, 637 F.2d at 971, the claimant suffered froma
chroni ¢ duodenal ul cer disease and spastic irritable colon. The
ALJ relied on the claimant’s testinony that he “does shoppi ng and
last fall went hunting twice” to find an absence of disability.
The Third Crcuit noted that “shopping for the necessities of
life is not a negation of disability and even two sporadic
occurrences such as hunting mght indicate nerely that the
claimant was partially functional on two days. Disability does
not nean that a claimant nust vegetate in a dark room excl uded
fromall fornms of human and social activity.” I1d.
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contrary medi cal evidence, the ALJ nust give serious
consideration to plaintiff’'s subjective testinony.?

At the hearing before the ALJ, the vocational expert
recomended sedentary positions such as clerical work or
cashiering, but also noted that if plaintiff did need to take
frequent breaks and numerous absences as suggested, he woul d not
be able to keep such positions in a conpetitive market. The
court concludes that the AL s rejection of plaintiff’s
conpl aints of disabling pain was not based on substanti al
evidence. Therefore, considering plaintiff’s testinony as
credible, plaintiff could not performeven the sedentary jobs
that the vocational expert initially recomrended. 1°

Accordingly, the court concludes that the Conm ssioner has

failed to denonstrate that there exists in the national econony

°Moreover, a claimant is entitled to substantial credibility
if he has a work record of continuous enpl oynent for a
substantial duration of tinme. See Bazenore v. Heckler, 595 F
Supp. 682, 688 (D. Del. 1984). Plaintiff owned his own hair
salon for fifteen years and shoul d be accorded this
consi derati on.

Pl aintiff also argues that the ALJ presented the
vocational expert with an inconplete hypothetical question by
omtting the exact location of plaintiff’s “pressure points” and
his potential absenteeismfromwork. See Podedworny v. Harris,
745 F.2d 210, 218 (3d Cr. 1984) (holding that vocational
expert’s testinony concerning claimant’s ability to perform
alternative enploynent may only be considered for purposes of
disability if question accurately portrays claimnt’s individual
physi cal and mental inpairnments). Although the ALJ omtted these
factors fromhis hypothetical questions, the court finds that the
vocati onal expert neverthel ess considered themin her conclusion
that plaintiff would not be able to performthe sedentary
positions she originally recomended.
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alternative substantial gainful enploynment that plaintiff is
capabl e of perform ng.
VI 1. CONCLUSI ON

For the reasons stated above, the court shall grant
plaintiff’s notion and deny defendant’s notion. An appropriate

order shall i ssue.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE DI STRI CT OF DELAWARE

JAMVES E. MORROW )
Plaintiff, g
V. g G vil Action No. 99-732-SLR
KENNETH S. APFEL, g
Comm ssi oner of Social Security, )
Def endant . g
ORDER

At WIimngton this 16th day of March, 2001, consistent with
t he menorandum opi ni on issued this sane day;

| T I'S ORDERED t hat :

1. Plaintiff’s notion for summary judgnent (D. 1. 7) is
gr ant ed.

2. Defendant’s notion for summary judgnent (D.1. 9) is
deni ed.

3. The clerk is directed to enter judgnent in favor of
plaintiff.

United States District Judge



